
Notice: This dccision may be formally revised before it is pblished in the District of Colunbia
Registcr. Partics strould promsly nodry this officc of any enors so that tlrey may be corroctd
before publi*ring the decision. This rntice is not intendd to provide an opportunrty for a
substantive challengc to the decision.

Govenmert of &e llfotrict of Cohrmbir
Publh Empbyee Rehtfrrtrs Bmrd

In the Mancrof:

Disrict of Columbia Nurses Association

Complainant,

v.

Distictof Columbia
Oepnnent of Yo.dt Rehabilitation Services'

Respondent

PERB CasNo. l0-U-35

Op,inionNo. l45l

DECISION Al{D ORDER

L Statemcntof &eCase

On May 27, 201A, dre District of Columbia Nurses Association f'DCNA' or "UnimJ
filed an Unfair kbor Practice Complaint ('ComplaintJ against Departncnt of Youtr
Rehabiliation Services ('DYRS'or "AgencyP). On Jrme 7, 2010, DYRS fihd an Ansrrer to dE
Unfair labor Prrcthe Complaint CAnswer").

On Augus 3,2012, the Boad rcferred the mattcr to a Hearing Examiner for dorelopmcnt
of a facnnl rsord through an unfair labor practice hearing. D.C. I,hrses Assciatlon v.

DC. fupT of Youh Rehabitilaion &mices, Slip Op. No. l3M, PERB Case No. 10-U-35
(20r2).

On Noverrrber 19, 2012, a hcaring was conducbd before Hearing Examiner Lois
Hodrhauser f'Hearing Elnminef). Both parties submitted poct{earing brie& Or July l?,
2013, tlrc Hearing Examiner issucd a Report and Rccommerdation ('RcportJ. No Ercepiom
werc filed.

n Hcering Ereminer's Report erd Rceommendetion

Thc Hearing Examincr fornd that the Comphinrnt allcged drat Respondent *committcd

an unfair labor prrcticc (ULP) by meeing wift Khadqiah Vicra-Johnson (Ms. Vicra herein) a
bargaining unit member, to 'mcte out discipline' without the requcsted union rcpresentative.'
(Rcport at l). TIE Respondent answd "denying the charge, contending that the meeting rrus
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not di*iplimry but was held to 'present [Ms. Vieral wiilr tlrc lener of munscling on her timc and
attcndtrce.'" Id

The Hcaring ExaminerfCImdthe following undisprted facr:

l. C.:ornplainant is a labor orgnnization within thc meaning of Disfrict of
Columbia Code Section l{17.03 (2001 ed.). Pursuant to PERB Case
No. 87-R-12, Cert No. 43 (Septanber 14, 1987) it is the exclusive
collective bargaining reprcsentativc of non-managerial and non-
sup€ryisory regisarcd nurscs employed by Respondcnr

2. Respondent is the Distict of Columbia Crovcrnmcnt agency which
dministcrs detcntion, oommifrnent and aftercarc services for youth
hcld in its facilitics or residing in the Diseid of Colurnbia It is an
agencydefird by Disrrict of Columbia Code, Soction l{17.01 (2001
d.)

Khadejah Viera-Johnsort was a brgrining unit member ard ernployd
by Respondent as a registered nurse during the time pertinent to this
mattcr. Her mother, Shamn Payne, was President of the bargaining
unit at DYRS duringthis time period.

Halina Goodrrin became Ms. Viera's supervisor in approximately May
2009. Diffrculties dcvclopd in Orc rclationship benm Ms. Viena
and Ms. Croodwin. In Novcmber 2009, DCNA and DYRS ofFcials
met to see if those problems could be resolve4 but tlrcir effort were
unsuccessful.

In May 2009, Agoncy informed Ms. Viera that her performance was
excellcnt. This evaluation was complctcd by Ms. Viera's former
zupervisor.

In approximately Novembr 2fi)9, Ms. Goodwin rated Ms. Viera's
performrnce as "marginal."

In April 2010, Ms. Croodwin informd Ms. Viera that she was going to
isue a l*ttcr of Counseling to Ms. Viera hscd on tardiness Ms-
Viera deiried shc had been tardy. A meeting was initially scheduled on
April 27, 2010 dming which Ms. fuwin inteided to prcscnt the
Lctcr to Ms. Viera. However, Ms. Viera stat€d she wanted to have a
union representative present. The meaing was resclreduled for April
30, 2010 to allow hcr to obtain r€er€sentadon. The meeting did not
ake place on April 30,2010.

5.

7.
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8. On May 12, 2010, Catherinc Ohler, Human Rmources Specialist, and
Ms. Goodwin dirstd Ms. Viera to ascrd a meaing. At the meeting
Ms. Goodwin gave her the lrtter of Counseling.

(Report at 2-3).

DCNA argued that *DYRS committpd an unfair labor practicc in Ois mder by lnlding a
meing witlt Ms. Viera on May 12, 2010 despite her request th no meeting be held unlss a
rmion reprcsentative was prcscnl" {R€port at 4). DCNA assered th* Ms. Viera was entitled to a
union representative, because Ms Viem had 'l'ormalized wrinen commcnb about trarmsing a;f
intimidating behavior toumrds her," bffiuse Ms. Viera's performance rating was &vmgradd,
and because Respondent engaged in disussion about the alleged misconducr Id

DYRS argued dtat'Ms. Viera was not entitled to union represenation brcausc the May
12 meeting was not disciplirury, hr radrcr was limitcd to giving hcr the l-efier of Counscling
and instructing her about her tardiness." /d DYRS asserted that *h 'clearly and ove*ly told
$ils. Vieral that dris was not a corrective or adveme action meeting." Id

Ms" Ohler testifid 'that a Lxtttr of Counscling is neither an adverse action nor a conectivc action,
but rather is'infurmational' or'counscling'" ad that corractive action range$ from a r€pimard
to less thm a ten&y suspension, and dnt an adversc action is a tenday susprsion to
rcmoval. Id Ms. Ohler stated the meeting was delayed for three days to allow Ms. Viera to
have a union representative as a "coutesy." (Report at 5).

Thc Hearing Enamincr found th* '[tJhe evidcrce did mt e$ablish dnt Mc Goodrnrin
attcrntred to elicit infmmation ftom Ms Viera" at the meeting. (Reporr d.7\. The Hearing
Examiner fomd that *DCNA did not m@t its burfui of poof drat the May 12 mceting was
disciplinary or investigatory-" Id Ttrc, Hearing Exryniner found that *ft]he evidence did not
establish ttrat any expecAtion that fte meting *as disciplinary or investigatory in n*ure was
not reasonable." Id The Hsring Examinerfixdrcrfound that'DCNA did not m*t its burden
of proof that it was reasonable for Ms. Viera to expect the meeting uas disciplinary or
investigdory." Id

The Hearing Examiner corrcludd that DCNA did not mcet its burden of prm{ and
rccommerdd fte Board dismiss the Complaint (Report et 8).

m Dircussion

No Excepions were fild by the Partk?s" *Whcilrer exceptions have becn fikd or not, the

Board will adop the hearing oraminer's rwommcn&tion if it find$ upon frrll rwicw of the
recond, $at &e hearing cxamineCs 'andysis, rcasoning and conclusions' art 'rational and

pei6uasivc.'o C.ouril of &lwl Ofiers, Ieal 4, Anprlcan Fe&ration of Scrlmr,l

A&ninisraors v. D-C. Pfilic &Ilorlls,59 D.C. Rcg. 6138, Slip Op. No. 1016 at p. 6, PERB

Case No. 09-U48 (2010) (quoting D.C. Nw*s Assulcidion and D.C. Deportnent of Hwwt
,9rr,'icv.f,32 D.C. Reg. 3355, Slip Op No. I12, PERB Casc No. 84-U{8 (1985)).
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The Bmrd daermines whether the Hearing Examinet's Report and Rccommendation is
'heasonable, supportcd by thc rccod ard consistent wift Boand prccedenL" Anwimt
Federation of Goverwtent Enplolrees, Local 1403 v. Disffict of Colurnbia ffice of tle Atnrrcy
Geteral,sg D.C. Rcg. 351 I, Slip Op No. 873, PERB Casc No. 05-U-32 ard 05-UC-01 (2012).

Pursuant to B@d Rulc 520.1 l, *[t]he porty asserting a violation of the CMPA, drall have
ttrc butdcn of proving the allegtions of the complaint by a prcponderanoe of the evidcnce."

In reaching hq conclusions, the Hearing Braminer applid Welngrten and PERB's
su@nent interpraative rulings. (Report at 6) (citing D.C. /Vnrses Assoc. v. D.C. Health atd
Hospilals Publtc Bercfrt Corp.,4s D.C. Rcg.6736, Slip Op. No.558, PERBCa*Nos.95-
U-03,97-U-16 and 97-U-28 (19980.

Like the National Labor Relations AcL the CMPA at D.C. Code $ l-617.0a(a)(l)
prohibits the District, its agants and represcntatives ftom interfoing wittu resrraining or coerting
any employcc in the exercise of thcir ridns. This Boad lus rccognizd a right to union
reprcsentation during a disciplinary intcrrricw in accordance with the standar& s* forth in
Veingwten.D.C. /Vnrsas Assoc. v. D.C. Heakh and Hospitals Public keft Corp.,4s D.C.
Reg. 6?36, Slip Op. No. 558, PERB Case Nos. 95-U-03, 97-U-16 and 97-U-28 (1993)
(recognizing the right to union representation during a disciplinary inerviar); se also D.C-
Mrses lsmc. ed DC. &p. of Youh & Relnbilitation Srr.r'., 59 D.C. Reg. 12638, Slip Op. No.
1304, PERB Case No. l0-U-35 Q0l2r. The Boad has seatcd: "Ttrc Veingrten right to union
rcpqrntation arises in situations wherc an employee rcquests representation, and is limitcd to
siantions whre tho employee rcasonably bclieves the investigation will result in disciplimry
rction." Fmrmvl Or&r of PolicelMenopolitot Police Depl v. D.C Metmptttan Polie bpT,
60 D.C. Reg.9l8l, Slip Op. No. 1378, PERB Case No. l0-U-21 (2013).

The Hearing Examiner asscssed the crcdibility of the witneses and ilre probative valrr of
the eviderrce. Thc Hmring Examiner fond that Ms. Viera's May 12, 2010, mecting rvas not
disciplinary or invcstigatory in nattre. (Report at 7). Additionally, tlre Haring Examiner found
ftat ttc mcening was only to prcsent Ms. Viera with a Lefter of Counseling ad th* Ms. Viera
did not have a rcasonablc €xpectation th.t the meeting rvas disciplinary or investigrtory." Id.

The Boand has hcld that "issues of fact conceming the probative value of evidence and

credibility resolutions are reserved to the Hearing Examincr." Tracy Hatton v. FOP/DOC Lahor
Committee,4l D.C. Reg. ?69, Slip Op No. 451 at p. 4, PERB Casc No. 95-U{2 (1995). Thc
Board will affirm a lrcaring cxaminei"s fidings if they are rcasonablc and srpportd by the

record. See Americot Fe&ration of Gaverwnent hployees, Iecal 872 v. D.C. Water md
tuyer Atlnrity,slip Op. No. 702" PERB Casc No. {n-U-12 (2003). Thc Board finds the

Hearing Brarniner's findings and conclusions arc reawuble bosd on tlre rccond, and consistent

wift PERB case law.

ry. Condusfoin

Pursuant to D.C. Co& $ l-605.@(3) and Board Rule 52O14, tlrc Board has reviewd the

{indings, onclusions, and reommcndatbns of drc Hearing Examiner ad dre entire record. Ttp
Hearing Framincr's found ttnt DCNA did not meet its burer of proof drat the May le 2010,

me*ing was rret disciplinary or investigatory, based on testimony ard thc cvidence pr€sente4

and she findrer found that the meeting was held only to p€sent Ms. Vicra with a Lener of
Cormseling and not to discuss discipline. (Rcport L G7).In addition, the Hcadng Examincr
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found basd on the rccord before her, that Ms. Vicna knew in dvance drat the nahr€ of ttre
mccting was to bc prescntcd with the lcner of Courreling as dctemind by the Hcaring
Examiner through Ms. Vicra's testimonn and dtat Ms. Vicra did not luve a reasonable
expectation that the mceting would result in discipline. Id. (citing Tr. 36). The Board has
rcviewed the record relied upon by the Hearing Examiner ard finds that the Hearing Er<aminer's
findings arc rasonable.

Thc Hcaring Examiner rccommerdd 0ut the Complaint bc disrrissed. In particular,
as statd above, the Hering Examiner fourd that thc Complainant did not meet its burden of
pmof by a preponderance of the evidence 0t8t the May 12, 2010, meeting was disciplimry or
invescigamry, and further foud that Ms. Viera did not have a reasnable orpoctation trat
discipline would result frcm the meeting. Id. The Board hrs held that a lirding of a
Weingtten violation requires that the "employec rcasonably believs the investigntion will
rcsult in disciplimry tction.'n Fraerml Or&r of PolicelMetrcpolitn Polie hp't v- D.C
Atetroplitn Pdice WT, Slip Op. No. l3?& PER.B Case No. l0-U-21 (2013). nre Bmd
finds that the Hearing E:raminer's csrclusions arc consisted with Boand precdenr Sbe

Fmterwl Or&r of Police/Metropolinn Police fup't v. DC. Metoplitan Police fupl,
60 D.C. Reg. 91 81, Slip Op. No I 378, PERB Casc No. I GU-2 | (20 I 3).

A rwiew of thc record revcals that the Hearing ExamincCs ftrdings and conclusions are

suprted by evidence, arc rcasonable, and are consistent with Burd precedent. Accordingly,
pursuant to Rule 520.14, urc adopt the Hearing Eramircds findings and remmmendatiom ard
affirm the Hearing Examiner's reommendod remedics. Therefor€, the Board dismisses tlrc
Complaint with prcjudice.

OBDEB

IT IS IIENEBY ORI}ERED TIIAT:

l. The Complaint is dismisscd with prejudice.
2. Pursuant to Board Rulc 559.1, this Decision and Orrder is final upon issuance.

BY ORDER OF THE PT'BLIC EMPLOYEES RELATIONS BOARI)

Washingon, D.C.

October3l,2013
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